
rllerllbL'rs. inclucling the City. (Af L of Chau Nguyen tili 2-3 lled DecenrLrer g. 2016

1" 1 st N_uuyen Af)."). )

46. Iti or around Novetrtbcr, ?012. the City requestecl that IICC propose optigns

f-or raising revenue sufficicrtt to co\'er another expectecl cleflcit in the electric utility

Ibr flscal year20lj. (Pls SI\,IF,'1,37; Dcf! Resp t; j7; lst N,uuyenAtl !i 4.)TheCity

providecl ECG Director of Arrall,lical Services Chau Nguyen rvith infbllation

necessary [o tnake the requested calculations and prepare the requested proposals.

(lst Nguycn AIt'']tli 3-4.) Based on the irrlbrrrration provided, Nguyerr concluclecl

that: (a) Over the prei'ious t\\,o fiscal years. the City's electric utility facecl

declining reverlue and increased ct-rsts o1' porver': ancl (b) the C'ity's *,Solesale

electric cost bud-eet faced a $3,285.885 cleircir in operating revenues.(ld. ii 5.)

47. \\lltcrt calculating thc S3,285.335 dclicit. Ngul,cn dicl not rakc inro accounr

the approximately $4.355.592 paid in Volunrary Deposits via the MCI-

Morretization Process. (Nguyen Dep. 4l:14-44:21.) Nguyep testi{ie<j that il't1e

power cost ligrrre \!'as recluced by 54.35-5.592. there u,ould not have been a clelLcit.

(Id.42:5-21.)

48. r\t the Citv"s

presented at a Special

65; Pls Resp. !l 65.)

49. On November

request. Nuuyen a.d MEAG representative stuart .lones

Called Workshop hcld on Novcrnbcr 15,2012. (Deti SMF !l

19. 2012. at a llegular citv council Meeting. Ibrrner vlavor
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Pittrnan presented a resolution lor ECG to examine the City's electric utility rares.

which the City Council adopted. (lcl.) Mayor Pittman signecl the Resolution to

Exaniine Electrical Utility Rates the same clay. (Deft SMF ,!{ 66; pls Resp. 1 66 )

The Resolution sotrght direction fiom ECC on eliminating a rvinter rate and using

the summer rate year-rourld, and upclating trre city's pcA. (ld.)

50- Nguyen attended several public meetings with tlre City Council, Mayor

Pittman, and City statf in December 2012 r.vhere he answeled questions and learned

the City's objerctives lbr elirninating the projectecl deticir. (Del.s SMF U 67; pls

Resp. tT 67.)

5l . Based on the intbrmation pro'n,ided by the City. ancl his understanding of

the City's obiectives, Nguyu-n prepared tuo options. or "proposals," and presented

tlrertr at City Council meetings held on Decenrber 17,2Al2 and Januar-1 7.2013.

(Def.s SMl" t1 68; Pls Resp,'rtl 68.) At the Decernber 17,2012 meeting- at which

l.ormer Mayor Pittman i /as present. City Council Member Gotharcl ntacle a moti.n

to adopt proposal #2. (White AtT'. Ex. M at I 0. ) City Council i\4ernber Reed nrade a

nrotion to postpone the di.scussion on the Electrical Rate Study until the January J,

2013 and this motior.r carried unaninrously. (l<j.)

52. The January 7,2013 meeting agenda reflects the tirst item is the "electrical

rate study" and Ngrryen made a prL-sentation" (lcl, Ilx. O at 3.) The verbatirn

rninutes shotv the Citv Coune il and fbrmer Mayor Pittnran cleliberated on proposal
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r2'(ld. F-x. P') Specifically. tbnrrer Mayor Pittnran sratecl she had rvritten aboLrt thc

issue in lter "clnail rtcrvslctter that Irates] frv]ere going up ... [s]o, the City knew...

(ld' 4') She also stated ttre City Council "neecl[s] ro nrake tlie motiop to aci.pt the

power cost acljustnrclit rate [or PC',,\]. the I-.C'CR [or environnrental cornpliarrcc

cost recovcry rider]. and the EN4R for econontic nritigation ricler]." (ld.)

53' Proposal 2 of the ECIC} Ratc Stucly ("Proposat 2") rcconrme:rdecl a pCA

rate//rider ol'S0.0 102 and an ECCR rarelriclcr of $0.0062. (pls SMIr n,1, 4l . 42; Det.s

Itesp.'liti 41.42.t

54. Proposal 2 stated the combincci anrount ol'r'evenue to lrc recoupecl by the

respective PCA and ECCR t'aterridcrs ri,ould be 52,156,956 over the (r mo.th

period at issue (January ro June 20r3). (pls SN,IF ti 43; Defi Resp i: 43 t

55. Proposal I also rccottltt'tctrcicd "ratc i'cvision" incrcascs olthc r.arious rctail

rates to produrce an additional S 1.128,929 in revenue over the 6 gronth period

(January to June 2013). (Pls SMF (r ,l,l; Del.s Resl:. T aa.)

-56. Aficr hcarinq Ngtryen's recor"nnrenclations and cleliberating on the rlattcr.

the City Couttcil adopted Proposal 2 by a vore ol'(.l to 2. (Pls SMIr tJll 45.46; Del.s

Resp tltl 45,4(r: White Alt. Ex. O at3.)Specifically. ttre January 7.2013 rneeting

tttittutes reflect thet'c was a "ttrotion to approve proposal #2 to adqpt a Porver Clost

i\d-fustnrent of 0.0102 krvh ancl I:CCR ol'0.0062 krvh ancl an EIVIR ciiscount at

.0lll ef'fective until .lune 2013." 1\\'hite i\1.1. Er. O at i.)
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57- 'fhe t'ates and riders acioptccl by tlic Cit,v,Council in proposal 2 rvenr ipt6

etlect on.lanuary 8.2013. (prs sMF T a7: Dcr.s Resp. li 47; Deri sMF ll 7l; pls

Itcsp. ' 7l .)

58' In tlle City's records are [\\ro r,'ersions o['Ordinance 001-lj, one r,arkccl on

the llrst page as "rvith changes" ("January 2013 Orclipance V.1.") ancl one not

rnarked "ri,ith changes" ("Januar1, 2013 Orciinance V. l'.) (collectively the ..January

2013 Ordinanccs").t (plr SMI.'rl l; Dets. Resp. tl l: Whire Alt Exs. e. I{: lst

Pittnran All.l; 15. Exs. A, [J; 2nd pittrrran,,\1t,1],'1i 10, ll. tixs. A, Il.)

59. .lanuary 2013 Ordinance V.l inclucles the anrenclrncnts recorllurendecl by

Proposal 2. incluclirt-u tlre revised retail rate, irnpt-rsition ol'the Economic Mitigation

Iticler' and proi'ision fbr the I'}CA and EC'CR rvhereas January 2013 Ordinance V.?

dict nol irlcludc tltc aittcitdnrcttts rL-conrnrcndcd b1' Proposal 2. (Nsuy.c* Dcp.

59:23-62:22" Exs. 5 anct 6: \\rhire Atr. Exs. e ($$ g-2105(c)-(e). g-2106(a) ancl lt

1ts$ 8-2 I 05(c)-(e). 8-2 I 06(a). )

60. ,,\ccording to thc- City,'s O.C.C.A. S g-ll-30(b) u,itncss. tlierc is nothinq

'.tha[ sltolr's la.lanuary,'201i ordinance] u,as approved by [the City C]ouncil other

than the f-act rhar ir u'as lound in Ithe(-ity's r-ecorcls]"lwhite Dep.23:tg-22 )

61. 1'he City continued to intpose, assess. and collect the Proposal 2 chargcs

' Irormer Mayor Pittnran adrttits that both versions appear to bear her signature, but
slte clairns that she did not sign thenr. ( lst Pittman Af f . tl,li 23. 24: jnd pitt,ran
All. (ir, lg. 20.)
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aliet'.lune 2013. (Pls SMF.i!i ,s0,51; Dets Resp.,li,!l 50.51.)

62' Nguyen adi'iscd C'itv reprcscntatives that thc rate increases uncler proposal

f $"ould likell'need to rctrain in ellcct aficr F\'2013 becagse existing rares \\,ere

expectecl [o be irtsrrl'llcierlt to cover the Citrv's cxpected electr-ic utility expe,ses

going fbru,ard. (ls1 Nguyen All.. ti S.)

63. Irortrier Mayor Pittnian obsen,ed at the January 7.2013 ureeting that,

"[c]orne Jutte. \\/e go to. $'e take off the EMR." but are still "paying fthe pCA] alon_e

rvith the IECCR]." (White Aff., E.x. P at.l.) I"orrner Mayor Pilrnan conri,ue6 that

as of Jutte 201i. only "tlre discoLrnt clrops ol'f." not thu. riders and rate incr-ease. (ld.)

64. '['he May'20' 2013 City ('outrcil agenda includeci "Ilectric Rate Adjusrr].]enr

Ir\"ljl." (Aug. 25. 2017 Deli. Nt)i. .l- Irili.g. t.x. B ar -1.) Ngu1,.en .-recall[s]

Prt-rPosing a sullllllel'ancl n'inler ratc lbr rcsiclential sen,ice to council" r,ith..the

surlln1er rates stayling] the sarrc. but Ihe] preserrt[ed an] oprion lbr the rvinrer.

ratc." (NgLryen Dep. 68:22-13; 69:j-4.) l'he May 20,2013 Ciry Council minurcs

reflect a council tnember "macle a nrotiol'l to adopt option I to reinstate

sulnrneri'\\'inter rare fbr residential cost of actiorr ol$900.000." (Aug. 25. 2017 Nor.

of Filing. I:.x. c at ll.) The .rotion passed unanin'iously. (ld.)

65. The City records rctlcct Ordinancc 019-13 (the ".[unc 20lj Orclinapce")

was approvccl IVIa1,20.2013. (White Aft. Ijx. S at l-l: Det.s SVIF,tj 79: pls Rcs;.r. t.
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79.) -l"he City's recorcls turther rellect tlre June 2013 Orclinance \rlas approved by

tlie City Attorney orr July ll. 2013, approvecl Lry thc City Manager on Jul1, I2.

2013. rc'ceir"ed by the Mayor's Olfice on July 22.2013. anci receivecl by the Ciit1,

c'lerk fbr distriburion on .luly 2(t.2013.6 (white Alf. Er. S ar I4.)

66. Hotvel'er, the City adrnits the June 2013 Ordinance rvas not votecl on and

rvas not adoptecl at the May 20,201j nreeting. (pls SMF,ti 3(r; Deti Resp.,,1i 36;

.lune ?6, ?017 Pls. Not. ol'Filing. Ex. A ti 15.)

Recommended Resen'e

63. On.\r-rgust 10. 1015. Ngul.cn ancl thc EIcctr-ic UtilitS'rcconlmcndccl thc

City rnaintain "a rnininrun'r (45) lbrty-tive day Electrical ltesen,e estimated at

(55.820.229.00)." (Dels SMIr,li a9: pls Resp. t:i 49.) I3y June 2016, the Electric

LJtility was pl'ojected to havc a .12 clay reser\/e. rvith a balance of approrimatelrv

"t-5.485,000. (ld.) N-rru1,en also -uai,e the City o1:tions lbr (r0 and 90 clay rescrves.

([)el's Slvll"'li -s0; Pls lLesp. !i 50 )

67. In cornparing.lanuary 2013 Orclinance V.l ancl

Nguye, testillccl the Jurre 20li ordinance contains the

(Nguyen Dep. 68:22-69:1" Exs. 5 ancl 7.)

" Forrner Mayor Pittman adrnits the June 201-l ordinance
signature. but clairns she dicl not sign it. ( lst pirtrnan Af}. llil
Ar1. tiri 31. 32.)

the Jurre 2013 Ordinance.

sumlner and n,inter rate.

appears to bear her
33, 3tl; 2nd Pirtman
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Annual Budget Ordinances

69' Eacli iiscal year, the City passes an Acloptecl lluclget by orclinapce as

requirecl by City Charter and state Iarv. (Af ficlavit of t-olita Crant I3 filecl Dec. 9.

201 6 (" 1 st Crant All."): Del-s Si\4[ 1l S0; Pls Rcsp. fl 80.)

70' Ott Novetlber 25,2013, thc City passed thc IrY20l4 Acloptcri Buclgct by

ordinance (the "20l4 Bud_eer Orclinance "). (Det.s SMf (l g l : pls Resp. ti g l .)

71. The 2014 Budget Ordinance encompas.ses "all revenues" ilcluded in the

Aclopted Budget. (Deli SN{F 11 82: pls Resp. !i g2.)

72- The City aclopted its FY20l 7 l3urlget Orclinance (056-016) on June (r, 2016.

(Dcls SMI': !l 83; Pls llesp.,li Bj.)

73. 'l'he IrY20l7 Budget Ordinance inclucles a "lee schedule" containing the

ratcs sct fbrth in thc Junc l0l3 Ordiirancc rvith a listccl ef'fuctivc datc ol"thc rnonth

of -lune,20l3." (Aurg.28.2017 Del.s. Not. ol'lriling. tjx. A ar 2-l: Defi SMF1g4:

PIs Resp. 11 84 )

Irourth A nrended Comrrlaint

Ott Novctnbcr 2. 2011. t'}laintiff.s trleci the Verifled 4th Arlenclecl Corrrplaint

rvith clair]rs alle-einq: the 2010 PC'A Orclirrance is illeeal. tr/tt.cn,ir-c.s'.,ull ar-rcl 'oicl
(count one); tlte.lanuary, 20li Ordinances are illegal, rrltrcr yir-ss. null ancl voicl

(count tu'o); tlte Junc 20li Ordinattce is illegal. ultnr yircs. null ancl void (courrt

three): thc Citv's inrpositiort attcl asscssrllcltt of tlie Proposal 2 charges is illegal.
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ancj thcir cross-l'l'lotion tor sumrltarv.iirclgnrent (in lt,hich Plaintitfs did pgt rtro'c tbr

sLrrlllllary.itrdunrent on count tine). (PIs.2/l2i l8 Br. l.) At oral argumept. plaintiffs

corrceded the 2010 PCA ordinance \\,as a rncre proceclural irrcgularity.

The Court flnds thc 2010 pCA Ordinance is not illc-qal, ttltrcr t,ires. null ancl

void.

c. Januarv 2013 Ordinances

1'he parties seek cross-suntntary juclgrnent c'rn counts involling the Jaluary

20 I 3 Ordinances.

(Deti. 2il2ll8 Br.21.)l'he Courl

See Sec. II fl'll ,18-56. The

Ordinance V.l.

and void.

is null and yoid.

d. June 2013 Ordinance

fhe parties seek cross-sumnlary judgnrent on courlts involving tlre June

l0li Ordinance.
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adopted at the May 20,20rj meetin-rr. (rrrs sMF,'1i 36; Defi Resp. tJ j6:Jpne 26.

2017 Pls. Not. olFiling" Ex. A,1l t-s.)

See Sec. If fifl 62-64. The Court

r, Proposal2 Charges

The parties seek cross-summary judgment on couftts involving the proposal

2 Charges"

Flaintiffs argue the Proposal 2 Charges are illegal, ultra tires, and void

"becauss these charges have never been enacted into law by ordinancei as required

by Charter Section 5-206." (Pls, 2ll2ll B Br. 24.)

For the reasons previously found in Sec. UIA(ii)(a)-(d), the Courr finds rhe

Proposal 2 Charges werc adopted by ordinance.

Additionally, Plaintiffs argue the Proposal 2 Charges are illegal, ultra vires,

and arbitrary and eapricious because u'there was not actually a 'deficit' in [the
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C'ity'sl FY20l3 electric power buclget." (ld. 26.)

As previously lound in Sec. IIIA(i). theCourt tincls the Electric Utility is not

cliarging ratepayers ntore Ihan the reasonabll,estinratecl cost to the Citl,of

providine electric po\\'ier and there \vas no requirenient tfuat the City Lrse the fulCT

Credit to reduce ratepayers' w,holcsale pou,er bill.

tlie Electric Charges.

ttltru yire.s. and arbitran,and capricious.

f. PC;\ and ECCR ltate/Rider.s

'T'he City scck.s sLll'ulnary judgrnent on the counts ini,olr,in_q the trCA anci

LCICR rate,'riders. lllaintilfs seek sutl'ulary juclgrrierrt on count t'ive: Son.eyer-. they

clo tttlt seek sLtttttnarviLrclgtreltt olr tlrc PCA and F.CC'R ratcr'ricJcrs ltpr-tictp clt courrt
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